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Summary
Off-label use of herbicides has been
practised for over 40 years as users
sought to optimize the value of these
products. Changes in attitudes to herbi-
cides have seen an increase in litigation
even for use in conformity with product
labels. Some specific legislation in the
last 15 years has sought to tighten con-
trol over agricultural chemicals, includ-
ing herbicides, and recent amendments
have continued this trend. Environmen-
tal legislation, in the broad sense, has
also had an impact on the use of these
chemicals. All have increased the respon-
sibilities of the user.

Introduction
‘Off-label’ use of a herbicide occurs when
the product is used for a purpose or in a
manner inconsistent with the directions
on the legally approved label or advice
document.

Off-label use of herbicides has been
practised for over 40 years. Users of her-
bicides in the years after the Second
World War continually experimented
with the products of the day and many
legitimate uses arose from off-label use.
At that time, the requirements of the
regulatory system were simple and it was
relatively easy to have new uses added to
labels. Today, the community is more
sensitive to litigation following use that is
often in accordance with the label.

In the 1950s – 1960s new insecticides,
fungicides and herbicides were being in-
troduced into farming systems at a steady
rate. These products tended to have re-
stricted claims with respect to both target
weeds and situation in which they could
be used. Industry and Government both
developed data to expand label claims
through independent field research. Most
of this research was aimed at crop rather
than environmental weeds. There were
occasional instances where research on
environmental weeds was carried out be-
cause of the relatively high number of re-
searchers employed by both the Govern-
ment and the private industry sector. Un-
fortunately, it was also a time when work
was duplicated as the private sector was
not trusted to produce data that were ac-
ceptable to all regulatory authorities of
the day.

In the 1950s – 1960s herbicides were
commonly applied in off-label situations
to derive maximum benefit from what
was then a new production tool. Simi-

larly, control of environmental weeds
with chemicals became an economic issue
as the cost of labour put manual control
techniques beyond use in all but a few
specific situations. Large-scale
reafforestation became possible with the
use of herbicides and initially involved
off-label use of  herbicides.  In many  cases
these  off-label uses did not appear on la-
bels for many years, even after they had
become common practice, but the chemi-
cals, rates and weeds controlled were
common knowledge.

In the 1970s a greater concern for envi-
ronmental issues developed. With the ad-
vent of the United States Environmental
Protection Agency (EPA) attitudes to bio-
logical problems based on legal principles
became accepted by some groups in the
community. This development heralded
the introduction of legislation which was
couched in terms which did not account
for the variability evident in nature and
was, therefore, inflexible and mechanis-
tic. Restrictive legislation controlling the
use of herbicides was introduced in Cali-
fornia and remains to this day.

Changes in legislation
In Victoria and New South Wales, legisla-
tion was introduced to control use of agri-
cultural chemicals; the Pesticides Act 1978
in New South Wales and an amendment
that created the Agricultural Chemicals
Act 1958 in Victoria. However, the phi-
losophy behind the two Acts were quite
different.

In New South Wales, the Pesticides Act
was the first and only attempt in Australia
to introduce legislation adopting princi-
ples espoused by the EPA (USA) and in
particular the principle that every act is
illegal unless the law says it is legal. In ef-
fect the Pesticide Act says that no product
can be used in any manner, which in-
cludes rate, timing, target pest and appli-
cation equipment, not precisely consist-
ent with the label. A permit or order can
be issued by the New South Wales De-
partment of Agriculture through the of-
fice of the Registrar of Pesticides to allow
uses outside the label.

In Victoria the approach taken was dif-
ferent. It was considered to be more prac-
tical to restrict the use of specific active
constituents based on assessments of risk
for particular situations. It was also be-
lieved that this approach could be more
easily policed. The Agricultural Chemicals
Act Section 10A lists active constituents

that may either not be used as an agricul-
tural chemical, or for which specified uses
are permitted, or in certain situations or
by certain equipment. Use contrary to the
limitations specified in the Act is an of-
fence.

Queensland’s Agricultural Standards
Act has had a section in it which prevents
use except in accordance with the label as
a general ‘catch-all’ action since 1980.

In South Australia, amendments in 1989
to the Agricultural Chemicals Act have
prohibited use of agricultural chemicals in
excess of label rates and timings.

Environmental weed control and off-label
use
In the 1950s and 1960s, finance and labour
were readily available and the laws gov-
erning the sale and use of agricultural
chemicals less restrictive than those to-
day. Developing a new agricultural
chemical product may now cost up to $80
million. Uses of new agricultural chemi-
cals outside major crops such as cotton,
rice, oilseeds, soy beans and corn are of
little  economic  significance  to
agrochemical  industries.  A  major  bar-
rier to label extension exists if residue data
are required for setting of a Maximum
Residue Limit (MRL) for minor uses. An
MRL is the legally allowed residue of a
chemical in water or foodstuffs following
application of that chemical by acceptable
agricultural practices.

In the past, setting MRLs has not signifi-
cantly affected environmental weed con-
trol. With the increase in sensitivity of the
community to chemicals in the environ-
ment, setting of MRLs for all agricultural
chemicals is becoming accepted practice.
Thus, environmental weed control will be
influenced by these restrictions in the
same way as herbicide-use in food crops.

Chemical control recommendations for
wetlands rarely appear on herbicide la-
bels. Therefore, a herbicide used in that
situation may involve off-label use. How-
ever, this use would not be an offence un-
less it has been specifically prohibited un-
der the Act in Victoria. In New South
Wales, Queensland and South Australia
this use would be illegal.

The Victorian Government has a policy
of not allowing its employees to use, or
recommend the use, of an agricultural
chemical except in strict conformity to the
label. However, there is an exception to
this policy if the use is approved by the
Department of Agriculture (D of A) or
Department of Conservation and Envi-
ronment. Procedures are available to en-
able approvals of off-label use to be
sought by individual officers or opera-
tional sections of those Departments.

Permits
The Agricultural Chemicals Act allows
permits to be issued for unregistered
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products to be used for research pur-
poses.

Permits were issued by the Agricultural
Standards Branch (D of A) to allow off-
label use by government agencies after
advice on the proposed use had been pro-
vided by the Agricultural and Domestic
Chemical Review Committee. The use-
agency was required to supply precise in-
formation on target areas, conditions of
use, monitoring procedures to ensure use
was as requested, total area to be treated,
amount of product to be used, dates when
use would take place and procedures to
advise adjacent landholders. Research
data that could support the proposed use
were also to be submitted.

The Agricultural and Domestic Chemical
Review Committee
The Agricultural and Domestic Chemical
Review Committee was established (ini-
tially the Pesticides Review Committee)
in 1967 following the enquiry into pesti-
cides in Victoria in 1966.

The Committee had representatives
from the Department of Agriculture (2),
Department of Health (2), State Rivers
and Water Supply Commission, Depart-
ment of Fisheries and Wildlife and the
Department of Crown Lands and Survey,
and reported to the Premier.

Prior to the development of a regula-
tory system that involved the States and
the Commonwealth in 1969, this Com-
mittee reviewed all data provided by reg-
istrants and would recommend to the Di-
rector-General of Agriculture whether a
product should or should not be regis-
tered in Victoria.

Although its role changed over time it
played an important role in setting regu-
latory standards for agriculture chemi-
cals. This Committee initiated two volun-
tary schemes, which were supported by
the agriculture chemical industry:
1. To require approval of all large scale

chemical applications by air to non-agri-
cultural land;

2. To advise the Committee of large scale
trial-use of unregistered chemicals.

Risks of off-label use
Unless a user contravenes the conditions
set out in legislation no offence is commit-
ted against the relevant Acts. However,
not withstanding the very comprehen-
sive provisions of the Acts governing use
of agricultural chemicals, there still re-
mains the duty that a user must not affect

neighbours by actions carried out on the
user’s property. If so, legal action by the
affected person can be instituted under
the provisions of Common Law.

The adviser
A person normally seeks advice on the
basis that the adviser is regarded as hav-
ing knowledge that can assist the in-
quirer. In providing advice the adviser
takes on a duty of care to the user. The
adviser, therefore, must take a share of
the responsibility for the outcome of ad-
vice particularly when off-label use of a
herbicide is involved. Adviser responsi-
bilities may include ensuring that the al-
lowable residues in water for domestic
use or stock use are not exceeded, pre-
venting poor efficacy and damage to na-
tive fauna and flora.

The user
The user cannot be absolved from re-
sponsibilities for effects caused by off-la-
bel use by  claiming  that  they  were  di-
rected  by others to use the product in a
particular manner. The user must ensure
that actions undertaken will not cause in-
jury to others either directly or indirectly.
Environmental contamination is now re-
garded as a serious offence against the
community and in New South Wales, in
particular, carries very heavy penalties
including gaol terms. Other States have
penalties for similar breaches but not yet
of the magnitude of those in New South
Wales.

An example of neglect by the user
would be the death of a fish following use
of a herbicide for weed control in a Na-
tional Park. Another example would be
where herbicide residues in water result-
ing from weed control in a forest cause
the death of a sensitive crop irrigated with
the contaminated water.

Another problem that may arise from
off-label herbicide use is the contamina-
tion of food crops or animals. Contami-
nation of food stuffs with a compound for
which there is either no MRL or the use
causes the MRL to be exceeded means
that the food would not be accepted on
local or export markets.

Research results
It is important that research into use of
agricultural chemicals, both new and ex-
isting, continues and the results are com-
municated to other workers and the com-
munity. The communication of research

results to potential users has some risks.
It must be emphasized to potential users
that these results come from use con-
ducted under carefully controlled condi-
tions and must be confirmed by further
work under realistic field conditions. Re-
search data must be evaluated through
the established regularatory process for
applicability as a label claim. The data re-
quired to establish a label claim in Aus-
tralia are set out by the Commonwealth
Department of Primary Industry and En-
ergy in ‘Protocol for the Clearance of Ag-
ricultural and Veterinary Chemical Prod-
ucts’ (Anon. 1989). This includes efficacy,
residue, environmental impact, and deg-
radation and toxicology data.

Proposed legislative changes
The Victorian Government has recently
introduced the Agricultural and Veteri-
nary Chemical Bill into Parliament. De-
bate on the Bill is expected in the budget
session of Parliament this year.

The Bill proposes a number of changes
to the existing use legislation for agricul-
tural and veterinary chemicals. This im-
portant proposal will allow rates lower
than those on the label to be recom-
mended and used, as well as recommend-
ing a reduced number of applications or
varying the timing of an application pro-
vided that such timing does not alter the
withholding period stipulated on the la-
bel (The withholding period being the
number of days that must elapse between
treatment and harvest to ensure the MRL
is not exceeded).

Discussion on the implementation of a
national registration scheme for agricul-
tural and veterinary chemicals is also in
progress. Some proposals in this scheme
attempt to find a resolution of minor-use
patterns. These include herbicide use in
national parks, native forests and similar
situations.

The amount of data required to satisfy
regulatory requirements for many minor
use situations is a continuous issue be-
tween Government agencies and agro-
chemical industries. Much of the debate
centres around products which are al-
ready being sold in the retail market.
Complicating the matter is the issue of
propriety rights to data that could have a
significant impact on the use and avail-
ability of chemicals in this country.
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